STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF BUSI NESS AND
PROFESSI ONAL REGULATI ON,
Dl VI SI ON OF REAL ESTATE,

Petiti oner,
VS. Case No. 97-2549

LYNTON OLI VER THOVAS and
L T EXPRESS REALTY CORP.,

Respondent s.

N N N N N N N N N N N N N

RECOMMVENDED CORDER

Pursuant to notice, a formal hearing was held in this case
on Septenber 22, 1997, by video, in Tallahassee, Florida, and in
Mam , Florida, before Caude B. Arrington, a duly designated
Adm ni strative Law Judge of the Division of Adm nistrative
Heari ngs.

APPEARANCES

For Petitioner: Daniel Villazon, Esquire
Departnent of Business and
Pr of essi onal Regul ati on
400 West Robi nson Street
Post O fice Box 1900
Ol ando, Florida 32802

For Respondent: No appear ance.

STATEMENT OF THE | SSUES

Whet her the Respondents conmtted the offenses alleged in
the Adm nistrative Conplaint and, if so, the penalties that

shoul d be i nposed.



PRELI M NARY STATEMENT

At all times pertinent to this proceedi ng, Respondent,
Lynton diver Thomas, was |icensed by Petitioner as a real estate
broker, and L T Express Realty Corp. was the corporate entity
licensed by Petitioner through which M. Thomas conducted his
real estate business. The Adm nistrative Conplaint filed by
Petitioner against Respondents on July 19, 1996, contai ned ei ght
counts. Based on facts alleged in the Adm nistrative Conpl ai nt
Petitioner charged M. Thomas (in the odd-nunbered counts) and
his corporation (in the even-nunbered counts) as follows: Counts
| and Il with violating Section 475.25(1)(b), Florida Statutes;
Counts Ill and IV with violating Rule 61J2-10.032(1), Florida
Adm ni strative Code, and Section 475.25(1)(e), Florida Statutes;
Counts V and VI with Rule 61J2-10.022, Florida Adm nistrative
Code, and Section 475.25(1)(e), Florida Statutes; and in Counts
VIl and VIIl with violating Section 475.25(1)(k), Florida
St at ut es.

Respondents tinely requested a formal adm nistrative hearing
to contest the allegations of the Adm nistrative Conplaint, and
the matter was referred to the Division of Adm nistrative
Hearings, and this proceeding foll owed.

At the formal hearing, the Petitioner presented the
testinony of Patrick Killen, Marie Suzette Saintel, and Kenneth
Rehm M. Killen is a real estate broker who was involved in the

transaction that underlies this proceeding, and Ms. Saintel was



one of the parties to that transaction. M. Rhemis an

i nvestigator enployed by Petitioner. Petitioner presented two
exhibits, both of which were admtted into evidence. Although
this proceeding had been duly noticed for hearing, Respondent did
not appear at the formal hearing.

A transcript of the proceedi ngs has been filed. The
Petitioner filed a proposed recommended order, which has been
duly considered by the undersigned in the preparation of this
Recommended Order. Respondent did not file a post-hearing
subm ttal

FI NDI NGS OF FACT

1. Petitioner is the state licensing and regul atory agency
charged with the responsibility and duty to regulate the practice
of real estate, pursuant to the laws of the State of Florida.

2. At all times pertinent to this proceedi ng, Respondent,
Lynton diver Thomas, was a licensed real estate broker, having
been issued |icense nunber 0504596 in accordance with
Chapter 475, Florida Statutes.

3. The last license issued to Respondent Thomas was as a
br oker - sal esperson at Pagliari Realty, Inc., 323 Nort heast
167 Street, North Mam Beach, Florida 33162.

4. At all tinmes pertinent to this proceedi ng, Respondent,
L T Express Realty Corp., was a corporation registered as a
Florida real estate broker, having been issued |icense nunber

0273473 in accordance with Chapter 475, Florida Statutes.



5. At all tinmes pertinent to this proceedi ng, Respondent
Thomas was |icensed and operating as qualifying broker and
of ficer of Respondent L T Express Realty Corp. The office for
this corporate entity was | ocated at 2124 Northeast 123 Street,
North M am Beach, Florida. There was no evidence that
Respondent Thomas operated his corporate entity from any ot her
of fice.

6. On May 7, 1995, Respondent Thomas, a licensed real
estate broker, d/b/a L T Express Realty Corp., negotiated a
contract for the sale of a house between Bruce and Ann M Corm ck
(as sellers) and Marie S. Saintel and Carita Luc (as buyers).

7. The buyers gave Respondent Thomas an earnest noney
deposit in the anount of $5,528. 00.

8. The transaction failed to close.

9. The sellers, through their agent, attenpted to nmake a
demand upon Respondent Thomas for delivery of the earnest noney
deposit. The sellers' agent was unable to serve the demand on
t he Respondents because the Respondents had cl osed their offices
and could not be |located. Respondents had, or should have had, a
good faith doubt as to the proper way to di sburse the escrowed
f unds.

10. Respondent Thomas, w thout authorization fromthe
sellers, returned $3,000.00 of the original $5,528.00 deposit to
t he buyers. The bal ance of the earnest noney deposit, in the

amount of $2,528.00, has not been recovered fromthe Respondents.



Rul e 61J2-10.032(1), Florida Adm nistrative Code, provides the
procedure real estate brokers are required to foll ow when
conpeti ng demands are nmade for funds that have been received in
escrow or when a broker has a good faith doubt as to how escrowed
funds shoul d be disbursed. At no time did Respondents attenpt to
i nvoke those procedures.

11. Kenneth G Rehm Petitioner's investigator, visited
Respondent L T Express Realty Corp. and di scovered that
Respondent Thomas had abandoned his registered office.

12. Respondent Thomas failed to notify Petitioner that he
closed his real estate office at 2124 Northeast 123 Street, North
M am Beach, Florida.

CONCLUSI ONS OF LAW

13. The Division of Adm nistrative Hearings has
jurisdiction of the parties to and the subject of this
proceedi ng. Section 120.57(1), Florida Statutes.

14. The Petitioner has the authority to bring this
di sci plinary action agai nst Respondents pursuant to the
provi sions of Chapter 475, Florida Statutes.

15. Section 475.25, Florida Statutes (1995), provides that
the Florida Real Estate Conm ssion nmay suspend a |license for a
period not exceeding ten (10) years; revoke a real estate
license; may inpose an adm nistrative fine not to exceed $1, 000
for each count or separate offense; and may i npose a reprimand

or, any or all of the foregoing, if it finds that a |licensee has



vi ol ated Sections 475.25(1)(b), (k), or (e), Florida Statutes.
16. Petitioner has the burden of proving by clear and
convi nci ng evidence the allegations agai nst Respondents. See

Ferris v. Turlington, 510 So. 2d 292 (Fla. 1987); Evans Packi ng

Co. v. Departnment of Agriculture and Consuner Services, 550

So. 2d 112 (Fla. 1st DCA 1989).



17.

perti nent

Section 475.25, Florida Statutes, provides, in
part, as foll ows:

(1) The comm ssion may deny an application
for licensure, registration, or permt, or
renewal thereof; may place a |licensee,
regi strant, or permttee on probation; may
suspend a license, registration, or permt
for a period not exceeding 10 years; may
revoke a license, registration, or permt;
may i npose an adm nistrative fine not to
exceed $1,000 for each count or separate
of fense; and nmay issue a reprimnd, and any
or all of the foregoing, if it finds that the
licensee, registrant, permttee, or
appl i cant:

(b) Has been guilty of fraud,
m srepresentati on, conceal nent, false
prom ses, false pretenses, dishonest dealing
by trick, schene, or device, cul pable
negl i gence, or breach of trust in any
busi ness transaction in this state or any
other state, nation, or territory; has
violated a duty inposed upon himby | aw or by
the terns of a listing contract, witten,
oral, express, or inplied, in a real estate
transacti on.

(e) Has violated any of the provisions of
this chapter or any |lawful order or rule nmade
or issued under the provisions of this
chapter or chapter 455.

* * *

(k) Has failed, if a broker, to
i mredi ately place, upon receipt, any noney,
fund, deposit, check, or draft entrusted to
hi m by any person dealing wwth himas a
broker in escrowwth a title conpany,
banking institution, credit union, or savings
and | oan associ ation | ocated and doi ng
business in this state, or to deposit such
funds in a trust or escrow account maintained



by himw th sone bank, credit union, or
savi ngs and | oan associ ation | ocated and



doing business in this state, wherein the
funds shall be kept until disbursenent
thereof is properly authorized.
18. Petitioner established by clear and convi nci ng evi dence
t hat Respondents violated the provisions of Section 475.25(1)(b),
Florida Statutes, as alleged in Counts | and Il of the
Adm ni strative Conplaint. There remains m ssing fromthe funds
that were deposited with Respondents the sum of $2,528.00. The
failure to account for those funds, at a m ninmum establishes
cul pabl e negligence and breach of trust in a business transaction
within the neaning of Section 475.25(1)((b), Florida Statutes.
As argued by Petitioner, the conclusion that Respondent absconded
with the m ssing noney is inescapable in the absence of a
pl ausi bl e expl anation to the contrary.
19. Petitioner established by clear and convi nci ng evi dence
t hat Respondents shoul d have i nvoked the provisions of Rule 61J2-
10.032(1), Florida Adm nistrative Code, to properly disburse the
escrowed funds. The failure of these Respondents to follow the
procedures set forth in Rule 61J2-10.032(1), Florida
Adm ni strative Code, constitutes a violation of Section
475.25(1)(e), Florida Statutes, as alleged in Counts IIl and IV
of the Adm nistrative Conplaint.
20. Rule 61J2-10.022, Florida Adm nistrative Code, requires
a broker to have an office and to register that office with the
Petitioner. The failure to conply with that rule is a violation

of Section 475.25(1)(e), Florida Statutes. Petitioner



establ i shed by clear and convincing evidence that Respondents
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violated that rule, thereby violating that statutory provision,
as alleged in Counts V and VI of the Adm nistrative Conpl aint.

21. Counts VII and VIII alleged that the Respondents failed
to maintain the escrowed funds in an escrow account unti l
di sbursenent was properly authorized in violation of Section
475.25(1)(k), Florida Statutes. Petitioner established those
viol ations by clear and convi nci ng evi dence.

22. Petitioner correctly asserts in its post-hearing
subm ttal that revocation of licensure is the appropriate penalty
for these serious violations. No admnistrative fine is being
recomended because Petitioner did not include an adm nistrative
fine in the disposition portion of its Proposed Reconmended
O der.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMWENDED that a Final Order be entered that finds
Respondents guilty of the violations alleged in Counts |I-VIII of
the Adm nistrative Conplaint. As a penalty for these violations,
the Final Order should revoke all licenses issued by Petitioner

t o Respondents.
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DONE AND ENTERED this 18th day of Novenber,

Tal | ahassee, Leon County, Florida.

1997, in

CLAUDE B. ARRI NGTON

Adm ni strative Law Judge
Di vision of Adm nistrative Hearings

The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee,
(904) 488-9675

Florida 32399-3060
SUNCOM 278-9675

Fax Filing (904) 921-6847

Filed with the Cerk of the
Di vi sion of Adm nistrative Hearings
this 18th day of Novenber, 1997

COPI ES FURNI SHED

Dani el Villazon, Esquire

Departnent of Busi ness and
Pr of essi onal Regul ati on

D vision of Real Estate

Post O fice Box 1900

Ol ando, Florida 32802-1900

M. Lynton Aiver Thomas

L T Express Realty Corp
10810 Northeast Tenth Pl ace
Mam , Florida 33161

Henry M Sol ares, Division Director
D vision of Real Estate

Post O fice Box 1900

Ol ando, Florida 32802-1900

Lynda L. Goodgane, General Counse
Departnent of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15

days fromthe date of this Recommended O der

Any exceptions to

this Recomended Order should be filed with the agency that wll

issue the final order in this case.
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